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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code in effect for the year in issue,
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and all Rule references are to the Tax Court Rules of Practice
and Procedure.!?

For 2004 respondent determ ned a $6, 106 deficiency in
petitioners’ Federal incone tax. Respondent disall owed
petitioners’ claimed niscellaneous itemnm zed deductions of $29, 701
(before application of the 2-percent floor of section 67(a)) and
deduction for charitable contribution(s) of $500. Respondent
al l owed petitioners the standard deduction instead. The issue
remai ning for decision? is whether petitioners are entitled to
item zed deductions in an anount in excess of the standard
deducti on.

Backgr ound

Sone of the facts have been stipulated and are so found.

!Sedelia R Durand (Ms. Durand) did not appear at trial or
sign the stipulation of facts. The Court wll dismss Ms.
Durand for failure properly to prosecute and will enter a
deci sion against Ms. Durand consistent with the decision entered
agai nst Jonell Durand (M. Durand).

2. Durand concedes that petitioners are not entitled to
the clained $1, 200 deduction for “job supplies” or the clained
$22, 535 deduction for “education”.

Respondent concedes that petitioners are entitled to a:
(1) $2,000 lifetime learning credit for 2004; and (2) $200
deduction for tax preparation for 2004, subject to sec. 67.

Finally, M. Durand presented neither evidence nor argunent
that petitioners are entitled to their clainmed deduction for
charitabl e contribution(s) of $500. Petitioners are therefore
deened to have conceded the issue. See N elsen v. Conm ssioner,
61 T.C 311, 312 (1973); MKkalonis v. Conm ssioner, T.C Meno.
2000- 281.
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The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. Wen the petition was
filed, Ms. Durand resided in New York, and M. Durand resided in
Fl ori da.

During 2004 M. Durand worked as a sal esperson for BenQ
Latin America Corp. He “was required to visit accounts within
the imedi ate territory of Mam and Fort Lauderdale.” M.
Durand was al so required by his enployer to have a cell phone and
Internet service at his hone. He was not reinbursed by his
enpl oyer for his expenditures. Instead, petitioners clained
$29, 501 in unrei nbursed enpl oyee expenses on their Schedul e A,
Item zed Deductions (before application of the 2-percent floor of
section 67(a)). Petitioners’ unreinbursed enpl oyee expenses
consist of: (1) $3,900 for vehicle expenses (based on the
standard m |l eage rate of 37.5 cents for 10,400 mles); (2) $390
for parking fees and tolls; (3) $1,476 for unspecified business
expenses; (4) $1,200 for job supplies; and (5) $22,535 for
educati on.

Di scussi on

Burden of Proof

The Conmm ssioner’s determnations in a notice of deficiency
are presuned correct, and the taxpayer bears the burden to prove
that the determ nations are in error. See Rule 142(a); Wlch v.

Hel vering, 290 U. S. 111, 115 (1933). But the burden of proof on
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factual issues that affect the taxpayer’s tax liability may be
shifted to the Comm ssioner where the taxpayer introduces
credi bl e evidence with respect to the issue and the taxpayer has
satisfied certain conditions. See sec. 7491(a)(1). Petitioners
have not alleged that section 7491(a) applies, and they have
neither conplied wwth the substantiation requirenments nor

mai ntai ned all required records. See sec. 7491(a)(2)(A) and (B).
Accordi ngly, the burden of proof remamins on petitioners.

1. Unr ei mbur sed Enpl oyee Expenses

Section 162(a) authorizes a deduction for all the ordinary
and necessary expenses paid or incurred during the taxable year
in carrying on any trade or business. But as a general rule,
deductions are allowed only to the extent that they are
substantiated. Secs. 274(d) (no deductions are allowed for
gifts, listed property,® or traveling, entertai nment, anmusenent,
or recreation unless substantiated), 6001 (taxpayers nust keep
records sufficient to establish the anount of the itens required
to be shown on their Federal incone tax returns). |If the
t axpayer establishes that he has incurred a deductibl e expense
yet is unable to substantiate the exact amount, the Court may
estimate the deductible anobunt in sone circunstances (the Cohan

rule). Cohan v. Conmm ssioner, 39 F.2d 540, 543-544 (2d G

3The term “listed property” is defined to include passenger
aut onobi |l es and cell phones. Sec. 280F(d)(4)(A) (i), (v).
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1930). But the Court cannot estimate a taxpayer’'s expenses with

respect to the itens enunerated in section 274(d). Sanford v.

Comm ssioner, 50 T.C. 823, 827 (1968), affd. per curiam412 F. 2d

201 (2d Cr. 1969); Rodriguez v. Comm ssioner, T.C Meno. 2009-22

(the strict substantiation requirenents of section 274(d)
preclude the Court and taxpayers from approximting their
expenses).

Section 274(d) and the regul ati ons thereunder require
t axpayers to substantiate their deductions by adequate records or
sufficient evidence to corroborate the taxpayer’s own testinony:
(1) The anpbunt of the expenditure or use; (2) the time of the
expenditure or use; (3) the place of the expenditure or use; (3)
t he busi ness purpose of the expenditure or use; and (4) the
busi ness relationship to the taxpayer of the persons entertained
or receiving the gift. See sec. 1.274-5T(a) and (b), Tenporary
I ncone Tax Regs., 50 Fed. Reg. 46014 (Nov. 6, 1985).

As to the “Rules of substantiation”, the tenporary
regul ation provides that taxpayers nust maintain and produce such
substantiation as will constitute proof of each expenditure or
use. Sec. 1.274-5T(c)(1), Tenporary Inconme Tax Regs., 50 Fed.
Reg. 46016 (Nov. 6, 1985). Witten evidence has considerably
nore probative value than oral evidence, and the probative val ue
of witten evidence is greater the closer intine it is to the

expenditure or use. [|d. Although a contenporaneous |og is not
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required, a record nmade at or near the tinme of the expenditure or
use that is supported by sufficient docunentary evidence has a
hi gher degree of credibility than a subsequently prepared
statenent. |d. The corroborative evidence required to support a
statenent not nade at or near the tinme of the expenditure or use
must have a hi gh degree of probative value to elevate the
statenent and evidence to the level of credibility reflected by a
record nmade at or near the tine of the expenditure or use
supported by sufficient docunentary evidence. |d.

To satisfy the “adequate records” requirenent of section
274(d), the taxpayer shall maintain an account book, diary, | og,
statenent of expense, trip sheets, or simlar record and
docunentary evidence that in conbination are sufficient to
establish each el enent of expenditure or use. Sec. 1.274-
5T(c)(2)(i), Tenporary Incone Tax Regs., 50 Fed. Reg. 46017 ( Nov.
6, 1985). The adequate record nust be prepared or maintained in
such manner that each recording of an elenent or use is made at
or near the tine of the expenditure or use. Sec. 1.274-
5T(c)(2)(ii), Tenporary Incone Tax Regs., 50 Fed. Reg. 46017
(Nov. 6, 1985). “‘[Made at or near the tine of the expenditure
or use’ neans [that] the elenents of an expenditure or use are
recorded at a tine when, in relation to the use or making of an

expenditure, the taxpayer has full present know edge of each
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el ement of the expenditure or use”. Sec. 1.274-5T(c)(2)(ii) (A,
Tenporary I nconme Tax Regs., supra.

The I evel of detail required in an adequate record to
substantiate the taxpayer’s business use may vary dependi ng on
the facts and circunstances. Sec. 1.274-5T(c)(2)(ii1)(0O,
Tenporary I ncone Tax Regs., 50 Fed. Reg. 46018 (Nov. 6, 1985).
For exanple, a taxpayer’s use of a vehicle for both business and
per sonal purposes and whose only business use of the vehicle is
to make deliveries to custoners on an established route may
satisfy the adequate record requirenent by: (1) Recording the
total nunber of mles driven during the taxable year, the length
of the delivery route once, and the date of each trip at or near
the tine of the trips; or (2) establishing the date of each trip
with a receipt, record of delivery, or other docunentary
evidence. |1d.

A. Vehicl e Expenses

1. Deducti on Based on the Standard M| eage Rate

To substantiate petitioners’ deduction for vehicle expenses,
M. Durand submtted a letter fromhis enployer, which states
that M. Durand was not entitled to reinbursenent for his “visits
and travel” to his accounts, a custoner list, and a “sunmary”
that includes: (1) Custoners’ nanes and addresses; (2) the
nunber of mles traveled one way and round trip and the total

mles traveled per nonth fromhis enployer’s office to each
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account; (3) the cost per toll and the total cost per nonth; and
(4) the cost of parking per visit and the total cost per nonth.
In addition, M. Durand testified that he created his summary by:
“[Googling] the mles fromny office to each” custoner’s address
fromthe custoner list his enployer provided and providing a
“conservative average” of the nunber of visits to each custoner
during an average nonth. He also testified that his sumary was
not created in 2004; rather, he nmade the summary “recently”.

M. Durand s testinony established that he did not
accurately record his business mleage at or near the time of his
busi ness use and that the nunbers of “visits” were nere estimates
or “averages”. See sec. 1.274-5T(b)(6)(i)(B), (c)(2), Tenporary
| ncone Tax Regs., 50 Fed. Reg. 46016, 46017 (Nov. 6, 1985). The
Court therefore finds that petitioners are not entitled to their

deduction for mleage. See Sanford v. Comm ssioner, supra at

827: Rodriquez v. Conmmi ssioner, supra; see also sec. 1.274-

5T(c) (1), Tenporary Inconme Tax Regs., supra (the substantiation
requi renents are designed to encourage taxpayers to nmaintain
records and docunentary evidence). Respondent’s determnation is
sust ai ned.

2. Deduction for Parking Fees, Tolls, and
Transportati on Expenses

Petitioners clainmed a $390 deduction for parking fees and
tolls. These expenses nay generally be deducted as a separate

item See Rev. Proc. 2003-76, sec. 5.04, 2003-2 C. B. 924, 926.
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Wth respect to M. Durand’s summary of his expenses for
tolls and parking, M. Durand testified that he “took the
custoners that [he] would have to pay the tolls comng fromthe
office to downtown * * * [by] the toll road”. He also testified
that he did not have any receipts for his parking expense;
rather, he “put an average” between $4 to $8. Finally, he
expl ained that his “estinmates were very conservative with regard
to the parking, with the tolls and the mles.”

QG her than M. Durand’s summary and testinony, petitioners
have provided no other evidence, e.g., a receipt, to substantiate
their deduction for parking fees and tolls. The Court therefore
finds that petitioners are not entitled to their deduction for

parking fees and tolls. See Kodak v. Conm ssioner, T.C Meno.

1991-485, affd. w thout published opinion 14 F.3d 47 (3d Cr

1993); Jones v. Conm ssioner, T.C Meno. 1987-554; see al so Urban

Redev. Corp. v. Conmm ssioner, 294 F.2d 328, 332 (4th Gr. 1961)

(the Court may reject a taxpayer’s uncorroborated, self-serving

testinmony), affg. 34 T.C 845 (1960); Tokarski v. Conm SsSioner,

87 T.C. 74, 77 (1986) (sane). Absent credible docunentation of
petitioners’ expenditures, the record provides no basis for
maki ng a determ nati on under the Cohan rule. Respondent’s

determ nation i s sustai ned.
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B. Unspeci fi ed Busi ness Expenses

Petitioners’ deduction for unspecified business expenses
consists of charges for Internet service and M. Durand’ s cel
phone use. To substantiate petitioners’ deduction for
unspeci fi ed busi ness expenses M. Durand provided the letter from
hi s enpl oyer, which states that cell phone charges and hone
I nternet service were not reinbursed by BenQ and a G ngul ar
Wreless statenent for the period “12/24/04 - 01/23/05". M.
Durand al so testified that he had no other records of these
expenses for 2004 because “sone of them were thrown away.”*

Expenses for cell phone use nust be substantiated in
accordance wth section 274 and the regul ations thereunder. Sec.
274(d); see supra pp. 4-5 and note 3.

Petitioners have provided no evidence that substantiates
their cell phone expense in accordance with section 274(d) and
the regul ations thereunder. Thus, petitioners are not entitled
to their claimed deduction, and the Court cannot apply the Cohan

rule to estimate a deducti bl e expense. See Sanford v.

Conmi ssioner, 50 T.C. at 827.

“Petitioners did not attenpt to reconstruct the records of
their unspecified business expenses. See Boyd v. Conm SSioner,
122 T.C. 305, 319-322 (2004); Sanderlin v. Conm ssioner, T.C
Meno. 2008-209; sec. 1.274-5T(c)(5), Tenporary |Incone Tax Regs.,
50 Fed. Reg. 46022 (Nov. 6, 1985), (if a taxpayer can establish
that the taxpayer’s failure to produce an adequate record is due
to the I oss of the record through circunstances beyond the
taxpayer’s control, the taxpayer may substantiate a deduction by
reasonabl e reconstruction of the expenditures).
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The Court has characterized Internet expenses as utility

expenses. Verma v. Conm ssioner, T.C Meno. 2001-132. Strict

substantiation therefore does not apply, and the Court may apply
the Cohan rule to estimate petitioners’ deductible expense,
provi ded that the Court has a reasonable basis for nmaking an

estimate. See Vanicek v. Conm ssioner, 85 T.C 731, 742-743

(1985) (an estimate nust have a reasonabl e evidentiary basis);

Pi storesi v. Conm ssioner, T.C. Mnob. 1999-39.

Petitioners have provided no receipts or other docunentation
to substantiate their Internet expense. Therefore, petitioners
are not entitled to the deduction, and the Court cannot estinmate
a deducti bl e expense because they have not provided the Court
wi th any basis for making an estimate.

In sum respondent’s determ nation denying petitioners’
$1, 476 deduction for unspecified business expenses i s sustained.

[, | tem zed Deducti ons

Respondent conceded that petitioners are entitled to a $200
m scel | aneous item zed deduction for tax preparation fees. The
$200 anount, however, does not exceed the 2-percent floor of
section 67(a); thus, petitioners are not entitled to the clai ned

deduction.?®

STaki ng i nto account respondent’s concession of a $2, 000
lifetime learning credit, petitioners’ adjusted gross incone for
2004 is $61,977. To exceed the 2-percent floor of sec. 67(a),
petitioners’ mscellaneous item zed deductions nust exceed

(continued. . .)
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Respondent made no adjustnments in the notice of deficiency
to petitioners’ item zed deductions for real property taxes of
$2,160 and nortgage interest of $6,718. But taking into account
petitioners’ concessions and the Court’s determ nations, their
remai ning item zed deductions total $8,878, which is |ess than
the $9, 700 standard deduction. See Rev. Proc. 2003-85, sec.

3.10, 2003-2 C.B. 1184, 1188. The Court assunes that petitioners
woul d want the | arger amount and therefore sustains respondent’s
use of the standard deduction. See sec. 63; George V.

Comm ssioner, T.C Menp. 2006-121 (taxpayers may either elect the

standard deduction or elect to item ze deductions).

To reflect the foregoing,

An appropriate order wll

be issued, and decision wll

be entered under Rul e 155.

5(...continued)
$1, 239. 54.



